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A. KoHoBanos:

A pag npuBeTCcTBOBaTb BAac BCEX HA OQHOW U3 naHenen tobunenHoro asaguartoro
MeTepbyprckoro MexayHapogHOro 3KOHOMUYECKOro hopyma, KoTopblid BrnepBbie
NpoxXoaMT Ha 3TOW nnowagke, B 3TOM KOHrpecc-ueHtpe. 3a nocnegHue
HEeCKOJSIbKO NeT 34eCb BbIPOC LEenNbIA ropod, U y Hac eCTb BO3MOXHOCTb 34eCb
xopowo nopaboTtatb. CerogHs Ham HYXXHO YCneTb 3aKOHYMTb BOBPEMS, MOTOMY
4YTO Be4YepoM AHIMA urpaeT NpoTueB Yanbca. A He 3Hatlo, Kak MO comoepaTop
Hosua MNonabepr, napTHep 1 BULE-NPEe3MAEHT NIOHOOHCKOro odmuca 3HaMEHUTOMN
komnaHmm White&Case, 6ygeT BbIXOOUTb M3 3TOrO MOMOXEHUS, KaK, BIPOYEM, U
Bca Accoumauunsa agokatoB AHMMmM 1 Yanbca. Hagewch, Y HUX eCTb Kakue-To
KOprnopaTUBHbIE NpoLEeaypbl HAa Cry4vyan Takoro KOHQNKTa UHTEPECOB.

Tema Hawero obcyxageHuss — HacTodwee M 6byayuiee WHBECTULMOHHOIO
apbutpaxa. [lymato, akTyanbHOCTb 3TON TEMbI 518 9KOHOMUYECKOro oopymMa Hu
Yy KOro He BbI3blBAET COMHEHUN: MHBECTULMOHHbIN apbuTpax [aBHO cTan
NPUBLIYHBIM W JaXe HenpeMeHHbIM aTpubyToM MHBECTULMOHHOW AEATENbHOCTH
N SKOHOMMYECKON aKTUBHOCTU KPYMHENLUNX NTPOKOB HA MUPOBbLIX SKOHOMMYECKNX
pblHKax. KaxeTcs, 3gecb u obcyxagatb Hedero. Kakve 3gecb MoOryT ObiTb
npobnemebl? Tem He MeHee, Kak MOKasblBaeT MpakTuka, npobrnembl ecTb, U
CErogHsi MHCTUTYT MHBECTULMOHHOIO apbuTtpaka noaBepraeTcsl KpUTUKE, NpUYem
Kak cripaBa, Tak u crnesa.

MpoapbutpabenbHbie KpPyrM M cneuuanuctbl, KOTOpble AdaBHO ybeaunuicb B
aPPEeKTUBHOCTN N BOCTPEOOBAHHOCTN 3TOr0 MHCTUTYTA, HacTamBalT Ha TOM,
YTO pEeLlUeHUs MeXOAyHapPOAHbIX WHBECTULMOHHBIX apbuTpaxen OOSIKHbI
nonyyYnTb 6OMbLWNA YPOBEHb MPU3HABAEMOCTU U UCMOMHEHNSA B HALMOHAambHbIX
lopUCaOVKUMAX, U NnpeanaratT caenartb NpuM3HaHne 3TUX peLleHnin n obpalleHune
K WUCMONMHEHMIO 4yTb N He aBTomaTmyecknmu. OgHako gaxe B 3TUX Kpyrax
NHBECTULIMOHHLIN apbuTpax KPUTUKYIOT 3a OOBOSIbHO CEPbe3HYH OOPOroBU3HY
ycnyr. OT KpUTUKOB CreBa Mbl CrbILWNM, YTO UHBECTULMOHHbIE apOuTpaXu ctanm

Henpo3payHbiM1, BO MHOMOM TEHAEHUMO3HbIMU, 4YacTo MOSINTU3NPOBaHHbIMU. K



cOXaneHuto, NPUMEpPOB TakUX apOUTPaXKHbIX pelleHuUn OOBOSIbHO MHOMo, B TOM
yucne no psgy 3HaMeHUTbIX Aen, B KOTopbix Poccnsa npuHumana ydactue 3a
nocnegHve rodbl, 4acTto He Mo cBoewn Bore. BbiBalOT M OTKPOBEHHO CTpaHHble
pelleHnsi, He ocTasnswwme nocrne ceba HuYero Kpome BonpocoB. Mbl Bce
MOMHUM, KaK HUKOMY HE U3BECTHbIN apbutpax Ha Kunpe npucyaun B3biCKaHWe C
Poccuiickon ®efepaumm B nonb3y HEN3BECTHOrO MUcTua. MNMogobHble pelueHnsa He
yKNagblBalTCA HU B KakMe napamMeTpbl MeXOyHapoOHbIX npoueayp W,
pasymeeTcs, OIMKHbl 06KanoBaTbCa B HAUMOHArbHbIX Cygax.

A Hepapom BcCnoMHWUN MNpo dyTOON, HayMHas CBOE KOPOTKOE BbICTYMNSIEHME.
Mano KTo oxwugar, 4To Hapsigy C 3ameyaTeribHbIM CMOPTUMBHbLIM 3penuiiemM BO
opaHLy3CKNX ropofdax YesioBe4eCTBO CTOSIKHETCA C TakuMm 3anpefersibHbiM
YPOBHEM arpeccun n xamcTBa cO CTOPOHbI BOMENbLLMKOB, KOTOPbIE NpUexanu Ha
yemnuoHaT. W, K coxaneHuwo, TaM cendac ectb paboTa He TONbko AN
CMOPTCMEHOB, HO M Ans topuctoB. MHorme aymarT, YTO WMHBECTULMOHHbLIN
apbutpax CTaHOBUTCS  ONEMEHTOM  LKanbl NPOTMBOCTOSIHUMWA,  KOTOpas
Ha4ynHaeTcH C AobpocoBecTHOM KOHKypeHLuH, npogormkaeTcs
He[OBpPOCOBECTHOM KOHKYpPEHLMEeN, a 3akaH4MBaeTCs TeMU UM UHBIMU BUOAMMU
«rMBPUOHBIX BOVH».

KakoBa cerogHs porfib MHBECTULMOHHBLIX apbuTpaxen B Hawwmx obuiecTtBax?
HOMKHbI NN MHBECTULMOHHbIE apbuTpaxkHble NHCTUTYTbI BpaTb Ha cebsa Ty YacTb
MNONUTUYECKON, 3TUYECKOWN, MOpanbHOW OTBETCTBEHHOCTH, KOTOpPYO
TpaguLMOHHO HeceT Ha cebe cynebHasa cuctema? (Hanbonee siIBHO aTa nuHKUA
BblpaXkeHa B cyaebHon cucteme ctpaH obuiero npasa). Mnn MHBECTULNMOHHbLIN
apbutpax — 310 abCONTHO U30NNPOBAHHbLIA, HU OT KOro He 3aBUCALUUKA U HU
Ha KOro He OrnA4blBalOWNNCA WHCTPYMEHT, KOTOPbIA MNpu3BaH pelnTb
KOHKpeTHoe Aeno? Bonpoc TOMNbKO B TOM, HACKOMbKO KOPPEKTHO, CrpaBeanneo u
C KaKumMu NocneacTBnaMu.

MOHATHO, YTO MeXay peweHuamMun apbuTpoB, KOTopble MPUHUMAKOTCA B

npoxnagHbiX, XoOpowo BEeHTUIINpyeMblX KabuHeTax, ” TONMow, KOTOopas



BGecHyeTcs Ha ynuuax ppaHLy3CKMX ropoaoB, HET HMYero obuiero. Ho n3BecTHo,
4YTO B nabopatopusix, KakKuMn MHOrAa BbIrMAAAT apbuTpaxHble MHCTUTYTbI, YacTo
NPOU3BOAAT BMPYChI, KOTOPblE NOTOM OKa3blBalOT BO34ENCTBME HA MUMSIMOHbI U
Munnuapabl nogen. Hagewcb, YTO CErogHsILHAS MNOMeMuka MO3BOMUT HaMm
BbiCKa3aTb MONSAPHbLIE TOYKN 3PEHMUs, MPOUTUCL NO BCEMY MX CMEKTPY, a Takke
HanTK 1 anpobupoBaTb HOBbIE NOAX0Abl K PELLEHMIO NOCTaBNEHHbIX BOMNPOCOB.

A yxe npeacrtaBui CBOEro yBaXaemoro comogepartopa, rocrnoguHa [asuaa
Mlonobepra, KOTOpbIN SBMSIETCA BblgaloWMMCA cneuvanuctom B obnactu
MHBECTULNOHHLIX apbutpaxen, kak, cobcTBeHHO, n ero komnaHmsa White&Case,
KOTOpasi Takke cneunanumsaMpyeTcs MMEHHO B 3TOW cdepe HpUaNYEeCcKom
npaktukn. Ecnn nossonute, s npegoctaBn CnoBo rocnoguHy [onabepry.
Mpu3biBalo BCeX y4acTHUMKOB mnonemukun, [aBuaa n nocneayrowmx CruKepos
nocTapaTbCs YNOXUTbCA B AECATb MUHYT, YTOObI Y HAacC OCTanocb BpeMS Ha Tak

Ha3blBaemyto cBOOOAHYO AMcKyccuto. [1aBma, noxanyncra, Bam CrioBo.

0. FronpGepr:

Cnacubo. Pa3 yx Mbl Ha4anu no nosogy dyrtbona: korga AHrMuA urpana c
Poccnen, meHs Bce cnpawmBanu: «3a Koro Tbl 6oneewb?» W g roBopun: «3a
Hawmnx». — «A KTo onga Tebsa Hawn?y» B peaynbraTte cyeT okasancs naeanbHbIM
— «Haww» Bbiurpanun. N cenyac, Kak 0guMH 13 «HaLnX», S peLnst MoaepupoBaTb
ONCKYCCUIO Ha pPYCCKOM £A3blke BMecTe cO cBoum Korneron. OcTtanbHble
BbICTynawLllne He T[OBOPAT MO-pyccku u OyayT pgenatb npeseHTauuMm Ha
aHrIIMIACKOM A3bIKe.

MepBbIM BbLICTYNUT JHTOHW XWUITOH, M3BECTHbIM OPUTAHCKUIA >XYpHaNuUcCT u
Ny6rIMYHBLIN  KOMMEHTaTop, OAMH U3 HblocMmelkepoB BenukobputaHuu. OH
NPeAcTaBUT HaM BHELUHIOW, KPUTUYECKYK TOYKY 3pPEeHUs Ha MeXOyHapOAHbIv
apbuTpax, Tak Kak, B OTNMYMe OT BCEX Hac, OH >XXYPHasuCT, KOTOpbIA He

SABMSAETCH YaCTblo 3TOM CUCTEMBI.



3aTtem BbICTYNUT npeaceaartesib JIOHAOHCKOro MeXxayHapoaHOro apoutpakHoro
cyda C COBEPLUEHHO HEMPOU3HOCUMbLIMU MMEHEM U hamunnen — [HKeKOMUH BaH
Xenpconte-eaH Xod. [o cBoero HasHayeHusi npeacepaternieMm JIOHOOHCKOro
MexagyHapoaHoro apbutpaxHoro cyga [keku 6bina ycnewwHbiM apbuTtpaxHbim
NpakTUKyrLWmMM ageokatomMm B onnaHann. OHa Takke siBNAeTCcs aBTOPOM O4HOW
N3 nNepBoON wuccrnepoBaTenbCknx paboT o cyaebHbix pasbupaTtenbcTBax, U
TpubyHanax, MonyyYmBLIMX Ha3BaHwe AImKMpckux cornaweHunin mexagy CLUA u
NpaHom.

Mocne atoro BbicTynuT Codn HannepT, He3aBUCUMBIA apbUTP, NPaKTUKYOLWLMIA B
AHrnun, pooom u3 KaHagobl. Y Hac ectb npegcepartens JIOHOOHCKOro
apbutpaxHoro cyga ns ronnaHgmm n NOHAOHCKNN apbutp n3 KaHagbl.

B 3aknioyeHne BbicTynuT  AHgpen [eHHagbeBud  JlncmublH-CBETNaHOB,
npodeccop, aupektop VIHCTUTYTa rocygapctea v npasa Poccunckon akagemum
HayK, KOTOPOro BpsiA M HY>KHO NpeAcTaBliATb POCCUNCKON ayauTOpUN.
BepHemcs k 3asgBneHHon Teme. Haw popym npoxoauT B MHTEpeCcHOe BpeMs. 3a
nocrnegHue OecAaTb-NsATHaguaTh NEeT CUCTEMa paspeLlleHust crnopoB B obracTu
MeXOYHapOOHbIX WHBECTULUMA W3MEHWUIacb CUibHee, 4YeM opuandeckas
npakTuka B uenom. Cenyac obpawaloT BHUMaHWE Ha camble pasHble BOMPOCHI:
MeCTHO€E 3aKOHOLaTerNbCTBO, CTPYKTYPU3auU0 MeXAYyHaPOAHbIX CAENOK C TOYKM
3peHns  ONTMMM3aUMM  HanorooBnOXeHusi,  perncTpauutd  crneumnanbHbIX
KOMMaHUH, Yyepes KOoTopble npoBOAATCA WHBECTULINMN. Momnmo
HanoroobnoXxeHus, B NocrnegHMe natHaguaTth NET cTan OYeHb akTyaneH Bonpoc
3awmnTbl UHBECTUUMA. Takmm ob6pasom, ecnu npu  3akIyYeHUn KpYnHOW
TpaHCHaLUMOHaNbHOW COENKWU HPUCTbl HE JalT CBOMM KAWMEHTaM COBETbl MO
CTPYKTYypu3aumMm 3TON CAENKW, MO PUCAUKUMM NPOBEAEHUS WMHBECTUUWKW, MO
BCEM acnekTtam 3alinTbl MHBECTULMA, OHM NPOSIBASAIOT XanaTHOE OTHOLIEHUE K
cBoen pabote. OTcioga BO3HMKAKOT MpeuedeHTbl C KUMPCKUMW KOMMAaHUSIMU n
KoMnaHusMn Ha bpuTaHckux BuprnHckmx ocTtpoBax. Hackonbko B obuiecTtse

cerogHsi npuemrnemMo To, 4YTO Obino HOpMOM nNATb feT Hasag? BcnomHute



MaHamMmckuin ckaHgan M ckaHgan no noBody HeOoCTaTOYHOM ynnaTtbl Hanoros
TakmMm KomMmnaHusmu, kak Amazon, Google wn gpyrumn. COOTBETCTBEHHO,
CerogHsa 37O YyXe, HaBepHoe, AYPHOW TOH — WHBECTUPOBATb B T€ UMW UHblE
CTpaHbl HE HanpsiMyto, a Yepes odiopbl. MI3HayanbHas naest MHBECTULMOHHOIO
apbutpaxa O6bina B TOM, 4TOObI 0O6GMErYMTb MHOCTPAHHOMY WHBECTOPY
BO3MOXHOCTb 3alUUTUTb CBOM MNpaBa MO OTHOLLUEHWIO K rocydapcTBy, B KOTOpoe
caoenaHa MHBeCTULUS.

McTtopuyeckn aTa cuctema paspelleHns CrnopoB cKnagbiBanacb O4YeHb
MHTEPECHO: CHa4dana, 4tobbl 3aWuTUTb TY UAN UHYO WUHBECTULMIO, B CTpaHy
nocblnanu Boncka unu kopabnu ¢ nywkamu, NOTOM cTanu pelatb npobnemobl
nytem gunnomatun. VIHBecTop AofmkKeH Obln NogHsATb BOMNPOC BHYTPU CBOEro
rocygapctea, a TO B CBOK O4yepeab [OO/MKHO Oblo  AoroBopuTbCA C
rocygapcTsoM, MOSMyYMBLUMM WMHBECTUUMIO. W TONbKO MOTOM, ropasgo nosxe,
NOSABUNUCH NPSIMOM CMOCO6 paspelleHns CnopoB W COrMaleHna O 3aluuTe
NHBECTULWI, KaK OBYCTOPOHHME, TaK 1 MHOTOCTOPOHHME.

CuntaeTcs, 4YTO NepBoOe CornalleHne o 3alWmnTe MHBECTULMI BbINO 3aKMOYEHO B
1959 rogy mexnay lNakuctaHom u NepmaHuen. C Tex nop BCA 9Ta OTpacCib OYEeHb
n3MeHunacb, a no TeM BpemMeHam 3To Obin npopbiB. Cuctema 3awuThbl
MHBECTULNIN cuMTanacb O4YeHb YCNELHON 4O TEX MOp, NoKa He CTarno NoABNATLCS
Bce Oonbwe un O6onblle WUCKOB MNPOTMB pPasBUTbIX rOCydapCcTB — MNpPOTUB
CoegvHeHHbIX LLTaTtoB n rocygapcts 3anagHon EBponbl, N NOKa HE Havanucb
npobnemMbl C eBPONENCKNM NPaBOM.

Cuctema 3awmTbl MHBECTMUM BHYTpU EBponenckoro coobuiectBa — 3TO
OTAENbHbIN CHOXET, Tpebyowmn ocoboro paccmoTpeHus. OB 3ToM yxe nuuwyT
KHUMM, U MHOro paboT ewe Oyaet HanucaHo. PoBHO rog Hasag EBponenckas
KOMUCCUSI pasocnarna npecc-penus, B KOTOPOM rOBOPUIOCb, YTO OHa Hayana
npouecc npoTMB MNATM €BPOMNENCKUX T[OCyAapcCTB, TaK Kak Te Hapywwunu
nocTaHoBfeHMe EBpoOKOMUCCUM O nNpeKpaweHUn [encTBUA COorfnalleHuss o

B3aMMHOM 3awmte uHBecTUumin. LLIMpoKyto ornacky nonyymn KOHQMUKT Mexay



Lseunen n PymblHnen. NMovyemy s BCMOMHU MMEHHO 3Ty Uctopuo? Tam geno
3aLUs10 OYeHb Janeko: peyb 3aluna o6 ocnapvMBaHum 0bLENPU3HAHHOMO peXxnma
ynpaBneHns uHeectuumamu. B cnop Bmewanucb gaxe icsid — npodunbHoe
nogpasgeneHne BcemupHoro 6GaHka. B wutore EBpokomwuccuen  6bino
cthopMynmpoBaHo MpsiMOe  ykaszaHMe — He BbiMnauvBatb  PymbiHUK
KomneHcauuio no peweHuto. CerogHs EBpokomucCUMSA TOXe BMeLLMBAETCs B
Aena WCNOnHUTENBHOrO MPOM3BOACTBA BO BCeX rocypapcreax-yneHax EC B
KayecTBe TpeTben CTOPOHbl. Bonpoc 06 orpaHndyeHun ee BNUSHUS CHOBa
CTaHOBUTCS aKTyasnbHbIM.

MHTepecHbIX BOMPOCOB OYeHb MHOro. [laTb OTBETbl Ha BCE Yy HAc SIBHO He
NONy4YnTCs, HO A HaAeKCb, YTO HaWKM YyBaXkaemble CnWKepbl MOMbITATCA
OTBETUTb Ha YacTb U3 HUX. YTOBLI He TepsATb BpeMs, 9 nepeatrd CrioBO OHTOHU
XuntoHy. OH pacCMOTPUT YacTb UHTEPECYIOWNX HAac NpobrieM C TOYKN 3peHUs

XypHanucra.

A. Hilton:

First of all, may | apologize to you all for not being able to speak to you in your
native language, but if | tried, you would not even understand the translation!
What | want to do is put the reasons why arbitration may not be as popular or as
respected as we assume it should be into the context of civil society and to pick
up on the points made by the Minister and by Mr. Goldberg.

The first thing that | would like to say is that this is not a new process, and it is
not just about arbitration. 1 would, from my experience, go back 17 years to
Seattle. | was in Seattle at the World Trade Organization meeting that was
ultimately destroyed by civil protest. And that is the first time that | understood
that a lot of people in the world did not think or assume that trade was a good
thing.

| had always assumed that trade was good, and that it made the world a more

prosperous place. What emerged from Seattle was the belief that perhaps trade



exploited poor countries and disadvantaged people in developed countries where
factories moved to cheaper locations, and the people who prospered from this
were the multi-nationals, but not the people as a whole.

And over the years, this has played into a belief about globalization generally,
which is that there are winners and there are losers from globalization, but that
the winners, or the rewards, are concentrated with just a few people, and the
majority of people are perhaps not benefitting from the process.

This sentiment is very widespread, particularly in the West. On top of that, a new
development in the last few years has been the spread of the lack of trust in
business in the years after the financial crisis, and the belief that big business
particularly operates according to its own rules. This has been exaggerated or
brought home by the point that Mr. Goldberg made about international taxation
and the behaviour of Amazon and Google and other companies which organize
their affairs to pay tax almost nowhere, and the perception that many of these
multi-nationals are more powerful than sovereign countries, and behave in that
way. And this comes together with this lack of faith, or growing lack of faith, in
governments and politicians to be able to solve the world’s problems.

In this atmosphere, you then have a process of arbitration which is seen to be
giving a special deal to multi-nationals and allowing them to have, if not their own
law, at least their own processes, which in turn give them a stick or a tool with
which to beat governments or subvert the desires of governments. So you have
this perception, to start with.

You then have a wider problem of society as a whole, which is that the world is
losing the ability to discuss complex issues. We live now in a world where in the
past, the public at large and the politicians would trust the experts. They would
trust the academics: they would trust the professors, the lawyers, and the
doctors. The professional classes were accepted as being the experts, and the
people at large would understand and accept their views. We now live in a

society where the elites are not respected and trusted in the same way, and so



there is a vacuum in which people decide to make their own minds up. And
because it is too difficult, what you have is a world without experts, where the
judgements become emotional rather than rational; it becomes what do you feel,
not what do you think. And in this context, you get a society that wants quick
answers and easy solutions to problems which may not have a solution, but
which are certainly extremely difficult. So, you have an atmosphere of distrust,
and a change in society where experts are not trusted.

You then have the third problem, born of social media and the Internet, which is
that people’s attention spans are getting very short. Similarly, information now
has to come in bite-sized forms: very quick, very easy. Everything has to be short
and simple. And again, there is a reaction against complexity. In this context,
everything has to be black or white, and the grey in the middle does not get
discussed. And, of course, most difficult things in life are all different shades of
grey. Things are very seldom black or white, but they get put across in this way.
And opinion is now set by people who have the ability to communicate in black
and white, rather than those who perhaps understand more about the problems,
and understand the grey, but do not communicate in a simple enough way. So,
again, this underlines the problem.

The third strand of this is the growth of social media, of Facebook and Twitter,
and the belief in the eyes of the public that these sources of news are authentic,
because they are written by people: they do not have an intermediary, such as a
news organization, that selects what they should learn and how they should be
told it. They believe that news is authentic and true, because it is coming direct
from the people. And, of course, this is not the case. While | would never say that
everything in newspapers is also true, the problem with social media is that it has
no mechanisms for correction or fact-checking, and therefore it is extremely
possible for misleading and wrong information to gain wide currency.

We used to say that people were ill-informed, because they did not know what

was happening. | think the problem now is that people are misinformed, because



they think they know what is happening, but it is wrong. | think Mark Twain once
said that the things which cause you huge problems are not the things you know
and not the things you do not know; the things that cause problems are the
things you do know that turn out not to be true. | think that this is a problem.

Of course, in this context, politicians are now very subject to pressure. So you
get a build-up of pressure based on misinformation and emotion and a demand
that politicians react. So politicians under pressure will react, but not necessarily
in a sensible way. They, too, are looking for a quick solution to be able to move
on, get through the day and deal with the next solution.

This is very difficult for organizations like arbitrators or anybody to deal with,
because the burden of proof is the other way. The process for a lawyer is to
marshal the evidence, to consider the evidence, and then to form a judgement,
but the process for an NGO or a media outlet is first to form the judgement, then
to look for the evidence, and then to communicate the selected evidence. They
are coming at it from a completely different position.

The media itself these days is very weak, because it is under financial pressure
and looking for quick answers and easy solutions. It is very under-resourced in
terms of time and expertise. So, when an NGO comes out with a brief saying,
“Here is the bad man and this is why he is bad”, it is very easy for the newspaper
just to take that answer and to run with it, and that, | am afraid, is what happens.
That is why it is so difficult for experts to stand in the face of organized NGOs
and others who have a specific agenda they want to pursue.

So, to finish, | think that this problem is not just one of arbitration; it involves
many business issues and the reputation of business, and it comes up in many
different ways. But it will not go away if you ignore it. The thing to say is that to
counter these criticisms, you have to engage with the critics, correct the errors,
and, indeed, make sure that the process is as coherent as you can make it,
because it does require a coherent and consistent counter-story as to why

arbitration is good, why it is there, what it delivers, and why it is better than



anything else. And this requires not just coherence, but effective communication
to the mainstream audience, which is where the political pressure comes from,
not just to the specialists in perhaps the legal press or the business press.

There is a big problem here, but it is not just a problem for arbitrators: it is a
problem for business at large. But there are specific issues with arbitration which
go well beyond the legal into the way people behave and the way people think

about business at large. Thank you very much indeed.

A. KoHoBanos:

Bonblwoe cnacnbo, OHTOHW. Bbl 04eHb eMKO oxapakTepu3oBanu Ty cpeay, B
KOTOpon cerogHs paboTaeT WHBECTUUMOHHbIN  apbutpax U  KoTopas
BOCNPUHUMAET peLLEHNd, NpUHMMaemMble apbutpaxem. Ecnn a9 npaBunbHO Bac
noHsn, To npobnema 3akntovaetcsa B criegywowem: nobon aktop, nobon
cybbekT, Byab TO KpynHasi TpaHCHaUMOHarbHasi Koprnopauus wunu psigoBown
obbiBaTeNb, XOTAT ObiTb He ayTcangepamu npasa W MNpaBONPUMEHEHUS, a
MHCcangepamu, TO €CTb YYBCTBOBaTb BbIFOAQY CBOEro npedbiBaHWSA B 3TOM
cucteme. OHU XOTAT MOHMMAaTb, 3a4€M OHa B NPUHLMMNE CYLLEeCTBYET U KaKyto
NONb3y NPUHOCKUT.

B TO Xe BpemMs COBpeMeHHOe nNpaBO CTaHOBUTCA Bce Oonee
NHCTPYMEHTArbHbIM, BbICOKOTEXHOMOIMYHbIM, U B Hambonbllenh CTeneHu 3To
XapakTepHO [ONS CUCTEMbl MEXOAYHapOAHOro WMHBECTULMOHHOIO apbutpaxa.
OAQHOBPEMEHHO CYyLECTBYET PUCK OTpbiBa OT KOHKPETHOro noTtpebutens,
MaccoBoro notpebutens. Ho camoe rnaBHoOe — MOCTOSIHHbIA POCT PUCKOB.
NHTEepeCbl NPOCTbIX NAen BblpBaHbl M3 rNob6anbHOr0 KOHTEKCTa: MHTEPEecoB
coobwecTB, HauMnm W TrocygapcTB, UenbIX pernoHarnbHbiX 00beauHeHui
rocygapcte. Kak npasuno, paccmatpuBaeTcad 060COBMEHHbIN acnekT Tex WUnu
NHbIX NPOBNeM, a peLleHns BbIHOCATCA B Y3KUX paMKax OTAENbHOr0 3aMKHYTOro

npouecca.



Tak unuM umHaye, BLICTYMNNEHNne OHTOHM ObINO0 O4YeHb YyCrewHbIM B KayecTBe
Hayana OUCKYCCUMW.

£, KOHeYHO, paccunTbiBas, 4YTo 00bABNATL CrneayroLwero BbicTynatowero éyaer
[aBna, HO OH O4YeHb 3neraHTHO nepegarn MHe 3TOT nac. YTo X, nonpobyt. A
nepegato cnoso [bkekomuMH BaH Xewnpconte-eaH Xody, npegcenarento

JloHpoHckoro MeXxXayHapoagHOoro ap6|/|Tpa>KHoro cyaa.

J. van Haersolte-van Hof:

Thank you very much, Minister, Mr. Goldberg. Thank you for having me here. |
must say, this was the best way to start a discussion about some of the issues
that we lawyers discuss all the time, but perhaps without the right audience and
without the right instruments. We know that NGOs discuss investment arbitration
perhaps more than the people who are actually involved in investment arbitration,
and that is something which we arbitration practitioners should take to heart and
try to correct.

Let me, by way of introduction, briefly explain why, in a way, my role here is a bit
awkward, because the London Court of International Arbitration (LCIA) is not a
very active player in the field of investment arbitration at all. | personally have a
great interest in the matter, but largely the LCIA is involved in commercial cases,
contractual cases, that go to arbitration.

But then why am | here? That goes to the point that was just raised: not that long
ago, and probably too recently, international institutions realized that we have a
perception problem, and that people are discussing arbitration without the
relevant knowledge and building blocks. In a way, as an institution, certainly my
kind of institution, it is not for me to draw conclusions and come up with solutions,
but | do feel it is my responsibility to contribute to the debate in the sense of
informing the debate. So that is what | would like to do in the next couple of

minutes.



| would like to go back to basics. What is investment arbitration really about?
Investment arbitration is about the protection offered pursuant to public
international law. It is not about, let us say, increasing the pie; it is about the
distribution of the pieces of the pie.

Mr. Goldberg already alluded to this in his initial comments. Investment
arbitration is not really about creating different substantive protection. Some of
the instruments that he referred to, whether bilateral or multilateral, contain some
additional protection, but the essence of the protection is afforded by
international law, and largely by customary international law. So we are not really
changing the level of protection. Instead, what we are talking about is changing
the procedures for allocating international justice.

In the old days, the system was that you had diplomatic protection, in addition to
sending in the troops. | was going to skip that part, but it is true, that is also a way
to resolve disputes. But if you think about a legal solution, the traditional way is
that an investor would seek that its state would proceed against another state on
its behalf. That is a very cumbersome procedure, because you may actually have
to sue your own state in order for the state then to sue the other state. So, to
create a more cost-effective and effective system, the various treaties that we
now have in place provide for direct recourse by investors against host states.
That is the original background of investment arbitration. Let us also put things in
perspective on a quantitative basis. As important as all these instruments are,
and as important as investment arbitration is, the bulk of the cases out there are
dealt with through commercial arbitration, because most investments are
concluded by means of agreements which contain provisions about dispute
resolution. They contain forum selection clauses referring parties either to
national courts or to international arbitration, whether that is ICC arbitration, LCIA
arbitration, or Stockholm Chamber of Commerce, but the bulk of the agreements,

the bulk of the investments we see, are channelled through these agreements.



What investment protection does is add a relatively small extra layer of
protection. It is a small layer, and now perhaps a notorious layer, but it is not, |
would say, the primary layer of protection.

How, then, is investment arbitration currently structured? There are really two
models. One is what | would call the standalone model, and the other model is
quite similar to what you see in commercial arbitration, which is the court-
supervised model.

What are examples of both systems? The standalone system primarily is the
ICSID system, the World Bank system. But that is also the system envisaged in
the new CETA treaty and the new TTIP convention — when that is signed — which
provides for arbitrators, whether coming from a limited list or another mechanism
of appointment, with a subsequent in-house mechanism for review, whether a
full-fledged appeal or a more limited appeal. Everything is actually contained
within the system.

Then there is the more traditional system, where you have arbitration seated
perhaps in The Hague, where the Peace Palace is based, with perhaps
institutional rules and ultimately court supervision about a few significant aspects
of the case, notably the appointment of the arbitrators and the decision whether
or not to challenge arbitrators. And we have seen quite significant decisions by
certain courts about the challenges brought against investment arbitrators.

Then there is the review at the Court of the Seat, in so-called Setting Aside
Proceedings, for fairly fundamental and limited grounds and in particular breach
of public policy. And on similar grounds, again, quite limited, there is ultimately
recourse against the courts when it comes to enforcement.

| would submit that both models potentially work, but both have their limits. Just
to give you an example, look at the TTIP model in the standalone system, which
Is being discussed. We will have two layers of international judges, who will be
named and will be in place for something like six years, and who will be doing

basically nothing but deciding these investment cases. That may sound like a



very attractive scenario, but the burden that is going to be on these individuals is
quite considerable. That model is effectively based on the WTO model, which
sounds appealing, but as a system, the WTO model does not provide for dispute
resolution where the decision-makers, the judges, allocate damages. One of the
concerns we have seen expressed about investment arbitration is that the
arbitrators are not qualified or equipped, to deal with the large amounts at stake
in these cases, and are simply not equipped to deal with complicated quantum
iIssues.

Now, what about the court system? What you have is certain institutions that can
provide services, but let us take my own institution as an example. Would the
LCIA system work perfectly for investment cases? Perhaps not. It is increasingly
seen as a requirement for investment arbitration to be a transparent process.
Traditionally, one of the core characteristics of commercial arbitration, which
works quite well for it, is that it is a confidential process. Most arbitration rules, to
some extent, provide that arbitration shall be confidential. So if you want to have
investment arbitration through institutional arbitration, you will have to make
changes to the rules that are being applied. That is perfectly possible, but it is
something that we need to do in order to make it work.

And then, perhaps even more importantly, if you have court control, you require
good, reliable, and neutral courts that are wiling and able to apply public
international law. And | submit to you that not every court is well-equipped to do
so. Coming from the Netherlands, | have a certain amount of pride in what some
judges in The Hague have been doing, but that is not really a reflection of
individual cases. | think, structurally, if you give courts the power to review
investment arbitration cases, you must have a judiciary that is capable of doing
So.

Now, where does that lead me? How would | like to conclude? | think quality
control ultimately is the key issue. And | am both optimistic and realistic about the

investment arbitration process. | think we have two current models, both of which



can work well and to a large extent, | think, currently do work well, but they both
have their limitations. | do not think there is an easy fix, and | think some of the
people working in Brussels have discovered this when they thought they could
improve on the existing systems, when they tried to come up with the system that
is now proposed for TTIP. | think the intentions are excellent, but | am not sure
that the mechanics are quite going to work. And as institutions, as arbitration
institutions, we have a role in furthering the debate and enhancing the solutions
that are being proposed.

What | would say is on balance, investment arbitration is a valuable service for
both investors and for states. We need to be very careful not to be obsessed
about a number of cases, important as they are, and suggest that we should just
get rid of the entire system. There is a bit of work to be done, but let us not throw

the baby out with the bathwater. Thank you.

A. KoHoBanosB:

bonbwoe cnacnbo, [xekoMuH. [JaBua, Baw KOMMEHTapUI, NoXxanyncra.

0. FronpoGepr:

Kak npegcrasutenb apbuTpaxHOro MHCTUTYTA, [DKEKOMUH YyTBEPXKOAET, YTO Ha
CEroaHsAWHNA OeHb WHBECTULMOHHLIM apbuTpaxk CTankMBaeTCs C MHOXECTBOM
NpobremM, HO 3TOT WMHCTUTYT BO MHOIMX CriydasX SBNSETCA €AUHCTBEHHbLIM
WHCTPYMEHTOM paspeLlueHunsi cnopos. [MaBHaga xe 13 npobnem — 3TO KOHTPOIb
kayecTBa. [lymato, 4TO No 3TOMy acnekTy 6bir10 661 yMecTHO BbicnywaTte Codu
HannepT, He3aBmucumoro apbutpa no mexagyHapoaHbim cnopam. Cocum n3BecTHa
CBOMMMW XMECTKUMWU CTaTbAMW, a TakKkKe XECTKMM akageMuU4yHbIM MoAXOoA0OM B
KPDUTUKE MHOMUX, €CNlM He BCEX, pPEeLUeHUN WHBECTUUMOHHOrO apbutpaxa.

Moxanywncta, Codu.



S. Nappert:

Thank you very much. It is a great pleasure and an honour to be here. Minister
and Mr. Goldberg, thank you for having me. Ladies and gentlemen, you are very
brave to be here at our panel after lunch: thank you for being here.

| have four points to make. First of all, | am an arbitrator, so certainly NGOs
would think that everything that comes out of my mouth is biased in favour of
arbitration. It is not. As an arbitrator, it is very important to me that this system
retains its integrity. What we are seeing right now with the changing nature of
international investment arbitration is that the European Union has come into this
field, literally like an elephant in a tiny store, turning around and breaking
everything in sight without realising it. And why is it doing that? It is doing that as
a very emotional, political response to criticism, very aptly described by Mr. Hilton
earlier on, from public society.

Public society is seeing large multi-nationals as claimants against state
respondents, so straight away they have this perception that they are controlling
the whole process and in certain cases — we are never talking about the cases
that are dismissed — getting away with awards in the multi-million and billions of
dollars. That is what civil society is seeing.

What has the arbitration world — myself, institutions, users — done? How have we
reacted to this? We have been largely unheard and silent. That is not helpful. |
take Anthony’s very accurate point that we are not sufficiently black and white
about this. We are lawyers, so it always depends. Well, in this case, we are going
to have to be black and white in order to show what is good about the system,
whether it should be ditched altogether, dispensed with, or reformed. Does it
matter, and to whom does it matter? This is essentially what | am going to try to
say in the next few minutes.

| want to come back to a very basic point: what are the hallmarks of arbitration?
Why has it become so successful to start with? First of all, arbitration is about

freedom. It is about party autonomy. It puts the parties in control of the process. It



can be just as flexible as the parties want; if they want to have more guidance,
there are rules in place. The parties are treated equally: each can choose their
decision-maker. They may choose not to, they may choose to have them
appointed by an institution, but they can choose their decision-maker if they want
to. And they may choose decision-makers, arbitrators, who have a certain
specific expertise or knowledge in their dispute. All of this is within their power.
Arbitration is essentially a process that puts the parties on a level playing field.
Those parties can be a state, a corporation, or an individual: they are treated
equally. And there are obviously other features to arbitration that we have talked
about. There is no appeal: it is final. There is some measure of review, with the
New York Convention and otherwise, and it also means that you have a tribunal
that sits only for your dispute, so there is no precedent or continuity; that comes
with the process.

These are important features, because when one talks about dispensing with
arbitration altogether, this is what we are going to let go. And the question we
have to ask ourselves, civil society, users, and businesses: is it worthwhile letting
this go in favour of something that is perhaps politically more acceptable at this
very moment? Will it be more acceptable in 15 years? What damage are we
causing to a system that largely works well? That is a point that is quite dear to
my heart, because, as Ms. van Haersolte-van Hof very rightly says, the bulk of
arbitration cases are commercial cases, contractual cases.

Now, investment arbitration and commercial arbitration are now slightly different,
because one deals with public interest issues, state issues, while the other deals
with private commercial issues. But frankly, they are the same process, by and
large. And there is absolutely no question that the backlash against investment
arbitration is affecting the way that commercial arbitration is being perceived in
certain ways.

The process is more private in commercial arbitration, as well, and the amounts

in dispute are large, so the criticism is indirectly affecting commercial arbitration.



Do we want that? Or do we want to keep a system that has integrity and that
works well for business and for others in the commercial sphere? These are the
guestions that are at stake.

Now, what is being proposed by the EU? It is important to know that the EU’s
proposal now, between the United States and itself, of a two-tiered court system
with permanent judges, is a fairly recent phenomenon, because about two years
ago, when it was talking about entering into all these treaties, the European
Union was backing investment arbitration as we know it. There are several
Working Papers on the European Commission’s website that say, “We endorse
that process and it works”. So what happened?

Well, the European Union did a civil society survey on the investment treaty
protection substantively which also included arbitration, asking civil society,
“What do you think? Do you have any comments on this?” And then the NGOs
took control of that process and that response, and investment arbitration
essentially became the poster child for all that was wrong with globalization. And
when the EU saw this in its member states, the politicians became very, very
nervous, and they said: “We have got to do something”. So what did they do?
They put together two tribunals: a tribunal of first instance, that they quite cleverly
call a tribunal, not a court, with judges that will be chosen by the states. So here,
we lose the choice of the investor to nominate their arbitrator.

Those people will be permanent, for a mandate. | was at a meeting of the OECD
in Paris a couple of months ago. Representatives of the European Commission
were there, and they were asked: “So, who are these people on that roster of
arbitrators going to be? Who are you contemplating? What qualifications should
they have? Should they be qualified in international investment law?” The answer
was: “No, | don't think that is necessary. We want people who are qualified in
their own jurisdictions to be judges. It is important”.

Yes, but this is a developing area of the law, right? Investment arbitration is a

very young area of the law: 15 years, 20 years old at most. We are starting to



see very difficult issues of human rights interaction with investment law,
international property rights interaction with investment law, the issues of
guantum required, and knowledge about large lost profit claims. Did that feature
in their thinking on who should be on that roster? No.

Then, there is an appeal mechanism: another court on top of the first court.
According to the European Union’s proposal, that is reviewing both fact and law
decided by the first tribunal. So you have a sort of double process, obviously
involving time and cost for both the state and the investor. Both parties are going
to have to pay for this. And inevitably, questions like: does the appeal
mechanism have any deference to the findings of fact of the first tribunal? We do
not know the answer to that question either. What sort of hierarchy will this
double court system have in relation to the other investor—state tribunals already
in existence? We do not know the answer to that question. So, there are a lot of
unknowns about the European Commission proposal.

Now, does it matter? | mean, why do we not just go for the political solution and
create this court system, so everybody quiets down? Well, it matters because we
have a big question mark on whether these awards will be enforceable under the
New York Convention, not just between the EU and the US, because they can
agree between themselves, but in third states. We do not know the status of
these decisions at this stage. We do not even know if the process constitutes
arbitration. The Commission is bending over backwards to say it does. That has
not been tested. So, you have a huge amount of uncertainty.

| have two final points. One of the hallmarks of arbitration is that it is an apolitical
forum to decide disputes. Disputes are decided under the law. In a two-tiered
court system with judges appointed by the state, there are question marks over
whether that will become a more politicized system and whether these judges will
be under some form of pressure to decide with political considerations in mind.

That is a question that | think is worth asking.



| will finish with a very short update on the latest proposal regarding the reform of
investment arbitration, and it comes from the United Nations Commission on
International Trade Law, UNCITRAL. At its next session, UNCITRAL is going to
put on the floor to its state members a proposal that has been mandated to the
University of Geneva to essentially take the European Commission proposal and
make it more compatible with arbitration. So, it will be looking at that first tribunal
of first instance, and then perhaps introducing input from investors into the
appointment process of the arbitrators, and then looking at perhaps a limited
appeal mechanism. These are options, so it is a little bit of a more rational way of
taking the European Commission’s proposal and making it more compatible with
an arbitration system. This is the latest development that is going to be discussed
in July at the Commission.

| have comments and criticisms of that paper that | will not bore you with at the
moment, but it is very heartening to see that there are people with considerable
brainpower and knowledge looking at this proposal and making it workable. | will

finish with this, thank you very much.

A. KoHoBanos:

Bonbwoe cnacmbo. Mbl nocTeneHHO HaunMHaem noadupaTbCA K KOHCTaTauuu
pUCKOB 1M npobnem B  CyWecTByWLWEN cuUCTEME  MeXOYHapOAHbIX
NHBECTULMOHHbIX apbuTtpaxen. Kak s noHan m3 BeicTynneHns Codun, HUKTO He
cobupaetca npepaBaTb 3Ty cuctemy Bceobuiemy npoknsatuio. CyuectByeT
Npe3yMnunsi ee HYXHOCTM, U ocnapmBaTb €e HUKTO He cobupaetcsa. Hawa
3ajada — OTMETUTb €ee YA3BMMbIE MEeCTa, KOTOpble MO3BOMSKT HE TOSbKO
BblpblBaTb M3 KOHTEKCTA OMNpeaeSieHHble pPeLleHWsl, HO AaXe BbIHOCUTb 3TU
peLleHns He oveHb AobpocoBecTHO. MNMpakTuka MHBECTULMOHHBLIX apbuTpaxen, K
COXareHul, NoKasbiBaeT, YTO Takux criydyaeB Bce Gornblue. O4yeHb 4acTo 3a Tak
Ha3blBAEMOW KOPMNOpaTMBHOW Byasnbl, TO €CTb 3a HEKMM NPUKPbITUEM

MHOCTPAHHOW  OPUCAMKUMK, BbICTYNalOT OObIKHOBEHHbIE PE3VAEHTHI UMK



COpE3NOEHTbI AAaHHOW HOPUCOMKUNKN, KOTOpble CyAATCA CO CBOeN COBCTBEHHOM
9KOHOMMKOWM N CO CBOMM COBCTBEHHbLIM rocygapcTBoM. BecTpevatoTca n nonbITkK
NONUTMYECKOTO AaBfeHns Ha MHBECTULMOHHBIN apbutpax.

A nogo3peBato, UTO creayowmnin goknagyuuk bygeTt ckopee pyratb, YeM XBanuTb
apbutpaxHbleé WUHBECTULMOHHbIE MHCTUTYTbl. OTOo AHApen [eHHagbeBwu4
JIncuubiH-CBeTnaHoB, anpektop MHCTUTYTa rocygapctea n npasa Poccumnckown
Akagemnn Hayk, LWMPOKO W3BECTHbIN CBOEW aKTUBHOW XW3HEHHOW MNO3uLMEN.
EOnHCTBEHHOE, O 4YeM 4 pgormkeH nonpocutb AHOpes [eHHagbeBuya, 9TO
BbICTyNnaTb BO3MOXHO Kopode: TakoBa HebnarogapHas cyabba cnukepa,
BbICTynawwiero nocnegHnm. pMHOCMM CBOUM W3BUHEHUS 3@ TO, YTO Mbl He

MOXeM NpegoCTaBUTb BaM bonblie gecaTtu MWHYT Ha nNpe3eHTauunto.

A. JlucnubiH-CBeTnaHoOB:

Bawe npeBocxoantenbctBo, 6onbwoe cnacubo! A pgaxe He gyman, 4To
NPON3BOXY TaKoe XXyTKoe BnevaTtrieHune.

A 6yay BbICTynaTb Nepea BaMu He TONbKO Kak aupektop MHCTUTyTa rocygapcrea
N NpaBa, HO U KaK YerioBeK, KOTOPbIA 3aHANCA MeXayHapoaHbIM KOMMEPYECKUM
apbutpaxem 35 net ToMy Hasag, 1 25 net aBnseTca apbUTpoM MexXayHapoaHbIX
KOMMEPYECKMX apbuTpakem n MNpakTUKYOLWMM agBokatoM. Ha ocHoBe 3Toro
onbiTa s MOAENIOCb HEKOTOpbIMU coobpaxeHnamun. Heckonbko AHeN Hasag B
PCIM (Poccuiickom coto3e NpoMbILLSIEHHMKOB M NpeanpuHuMaTtenemn) cocTosncs
CEMUHap, NOCBSILLEHHbIN BOMPOCY MHBECTULNOHHOIO apbuTtpaxa. Cpasy coobuuy:
ONTMMWUCTOB N CKEMTUKOB HA 3TOM MEPONPUATMM OKa3aroCb NOPOBHY, U A CKopee
oTHowy cebsa k nocnegHum. [Nonpobyk NPOACHMTL CBOK NO3vMumlo. Ha aTom
cemMuHape 4 3agan BOrnpocC: B YEM POCCUMACKUIA nNpeanpuHUMaTesis BUAUT yrposy
CBOUM MHBECTMUMAM BO OpaHumn unm B AHMnn? Heyxenm oH cuymtaeT, 4To ecTb
OMacHOCTb 3KCNponpuauum unm CoBepLUEHNS] PELLUMUTENbHbIX AENCTBUIA, KOTOPbIE
TpebytoT kopabnen n nywek? OTBeTa He nocnegosano. [1o 3Toro A onpaiumBean

NPaKTMKYIOLLMX OPUCTOB N3 €BPOMNENCKMX CTpPaH W y3Har, YTO MHOrMe Bcepbes



bosTca akcnponpuaunn. KoHeyHo, ecnn BepHyTbcsa kK 1917 rogy, TO BO3MOXHO
BCE, HO Mbl BCe-Takum XuwBemM B [pyroe Bpems. HekoTopble ccCbinanucb Ha
KOCBEHHYIO 9KCMpOonpuaunto, 1M nonsyLlyo aKCcnponpuaunto, Kotopass umena
MEeCTO B pa3HbIX CTpaHax, Ho He B Poccumnckon ®egepaunm.

[dymato, Hago nogpobHee OCTaHOBUTLCS Ha POCCUNCKOM npakTuke. Kak Bbl
AymaeTe, HaCKOSMbKO JaBHUM SIBASIETCS UHCTUTYT MHBECTULMOHHOIO apbutpaxa
B Poccun? OTBevalo: B Hawen CTpaHe WHCTUTYLUMOHHbLIN apbutpax u
MeXayHapoaHbIn  KoMMmepyeckun apbutpax cywectsytoT 200 net. [lepepn
Ha4Yanom BTOpXeHna HanoneoHa B Poccuwo, B 1812 rogy, wumnepartop
Anekcangp lNMepsbin nognucan pPeckpunT, B KOTOPOM MpegycMaTpuBanncb Kak
perynupoBaHmMe BOMPOCOB, CBSA3A@HHbIX C TEM, 4YTO Mbl Cenyac HasblBaem
NMHTEeNNeKTyanbHON COBCTBEHHOCTLIO (TO €CTb BO3MOXHbIN OO BbEKT MHBECTULN),
n TpeTteunckne opmbl yperynuposaHusa cnopoB. C 1932 roga no 1995 roa
TpeTenckass dopma pasbuparenbcTtBa cnopoB Ae-dakto 6bina eanHCTBEHHO
BO3MOXHON Ha Tepputopumn CCCP. dopmanbHO MOXHO 6bIo obpawartbcs B
cyn, HO peanbHO Aena paccmaTtpuBanuck nmbo B Cosetckom Coto3e, a noTom B
Poccun, nnbo B Ctokronbme, B BeHe unu B Litopuxe. Takum o6pasom, BONpochl,
CBA3aHHbLIE C TpeTenuckon (HopMon pPaccCMOTPEHUS CMOPOB, UMEKT B HalUeun
CTpaHe OaBHIOK UCTOPUIO.

Btopoe. Kak BO3HMKNa TpeTenckas dopmMa  pPacCMOTPEHUS  CMOPOB
NPUMEHUTESNIBHO K MHOCTPaHHbIM MHBECTUUMAM? NpumepHo B 3K AHK 1986 roaa
paspabaTbiBanncb ABa HOPMATMBHbIX akTa O COBMECTHbIX MPeAnpUaTUsX — Tak
HasbiBaemble [locTtaHoBneHuss Ne48 m Ne49 npasutensctBa CCCP, koTopble
BCTynunu B cuny ¢ 1 auBapa 1987 roga. bein cgenaH nepBbii war K Tomy, YTo0bl
nobble cnopbl paccmaTpuBanuce B TpeTenckon dopme. NoTomMm HacTynan yepea
ABYCTOPOHHMX cornawieHnin. OgHako BaXKHO y4YuTbiBaTb MPaBOBYIO cpedy TOro
BpemeHn. Kakas wuHdopmauma Obina [AoCTynHa NS WWPOKOW nybnukn u
cneunanuctoB? B COBETCKOM WM POCCUMACKOM BYy3e, Ja U B MOeW BTOPOW

anbma-maTtep, B KonymobuinckoMm yHMBepcuTeTe, MOXHO ObIfNio JoCTaTb KHUXKEYKY,



B KOTOPOW cofepxXanmcb HOPMaTUBHbIE akTbl, OTHOCALLUMECH K PerynmpoBaHuUIO
MHBECTUUMM 1M BoobOWEe K  perynMmpoBaHMi0  BHELUHEIKOHOMWUYECKOW
aeatenbHoOCTU. Ecnn Mbl cenvac oTKpoemM NoUCKOBYH cuctemMy « KOHCYnbTaHT» U
Habepem «deaeparnbHbii 3aKOH», TO OOHapyXUM MATb C MOMOBUHOM TbiCAY
eouHuy  xpaHeHusi. Ecnu  Habepem  «nocTtaHoBneHue  [paBuTenbcTBa
Poccuiickon degepauumn», T0 yBUauM eule asaguaTb NATb C NOSIOBUHOWN ThiCAY
eamHml. OcoBeHHOCTb COCTOUT B TOM, 4TO, HayuHaa ¢ 90-x rogos, BeCb
pedOpMEHHbLIN nNpouecc LwWwen no MNyTu Cco3gaHuMs €AMHOro pexuma  Aans
perynupoBaHusi nobon npeanpMHUMaTenbCKon AeATENbHOCTU, U B HAcCTosLLEee
Bpemsi nioboe  pocCUMCKOE UMM UHOCTPaAHHOE NUUo  aBTOMaTU4ECKU
cTarnkmBaeTcsl C 9TOW NpaBoOBOW MHAPACTPYKTYPOMN.

B 31O CBA3M Yy MEHS, KaK y CKENTMKa, BO3HMKAET Bonpoc. Ecnn peyb noet ob
yperynupoBaHun CnopoB, TO KTO AOSMKeH pewaTb 3Tu crnopbl? PasymeeTtcs,
YenoBeK, MMEKLLNA NpeacTaBneHne, a nydwe — npodunbHoe obpasoBaHue, a
ewe nyywe — uMmewwmnn onbiT paboTbl ¢ aTON npasoBon cuctemon. OpHako
HaWTW TaKUX 3JKCNEepTOB uYpesBbldanMHO TpyaHo. BosHukaeT Bonpoc: rae
paccMmatpuBaTb Cnop, €Criv OH He paccMaTpuBaeTCsl B CTpaHe, CBA3aHHOW C
WHBECTMLUMAMK, a nuua, ero pellalwme, He MMEKT OOCTaTOYHOro onbiTa B
paccMoTpeHun nofgobHbix aen? BTopas npobnema coctouT B crneaytowem. B
Poccun n B nobon apyron ctpaHe K CyabsiM MPeabsBrisiOTCA OYeHb BbICOKME
TpeboBaHus. Kakne xxe TpeboBaHMs B TaKOM criyvyae AOMKHbl NpeabsaBnaTbCs K
apbuTtpam? Yacto B agpec panoHHbIX CyAen MOXHO yCrblilwaTtb YNpek, YTO OHU
HEe WMEKT HUKAKOro npeacTtaBneHnMsi O CTOSMb  CIOXHbIX  KOMMEpPYECKNX
OTHOLLEHMAX, KOTopble SABNAKTCA nNpeaMeToM uHBecTMUuMn. Ho npaBoBas
cuctema CTpaHbl U npoueccyarnibHoe 3akoHOA4ATeNbCTBO YCTPOEHbl Takum
obpa3oM, 4YTO CyLLECTBYHT creunanmsanpoBaHHble cyabl, TO OTBET B Nobom
cnyyae 6yaeT He B NONb3y TPeTENCKOro pa3dbupaTtenbCcTBa.

Mon MHOroneTHMM OnbIT PacCMOTPEHUs CMOpPOB B KavecTBe apbutpa wu

afBokaTa, NpeacTaBnALWIEro MHTEPEeChbl OOHOM M3 CTOPOH, OKaxeTcs Gonee



CKPOMHbIM, Yem Yy noboro cyabn n3 Mockebl unu lNMetepbypra, paboTatowero B
coCTaBe Konneruu, cneuuManuavMpyrowlencs Ha fenax C  WHOCTPaHHbIM
anemeHToM. OHM 3a rof paccMaTpuBalOT TaKoe Xe KONMYECTBO CrOPOB, CKOSbKO
s pasobparn 3a BCKO CBOK XWU3Hb. MITak, uMeeTcsa BONPOC KavyecTBa NOArOTOBKN U
onbiTa CNeunanncTtoB, B PYKM KOTOPbIX Mbl NepefaeM pacCMOTPEHWE CropoB
onpegeneHHon kaTteropun. [MOBTOPHO: s HE OTpULAKD 3HAYEHUS TPETEWCKOro
cyna. Ha lMetepbyprckom topugmnyeckom opyme s pacckasbliBar, Kakme cropbl
MOXHO nepefaBaTb Ha pacCMOTPeEHUe TpeTenckux cyaen. Ho rmaBHbIM BONpoC
3BYYMT TaK: B Kakmx cydax M B Kakux apbuTtpaxax uenecoobpasHo
paccmatpuBaTb JaHHbIe CNopbl?

Be3ycnoBHO, ANSa YacTHOMPaBOBbIX CNOPOB (@ OHW KacakTCA U UHBECTULIMOHHOM
obnactn) TpeTenckaa dopma npegnoyTuTesnibHee, MOTOMy 4YTO OHa 6onee
yHuBepcanbHa. Pasnnuna B cucteme oOLlero npasa unm B KOHTUHEHTarbHOW
cucTtemMe [OOroBOPHOrO rpaBa He3HauuTerbHbl MO CpPaBHEHUO CO cdepon
nybnu4Horo npaea. B ny6nuyHoM npase pasnunymna kyaa 6onee sametHbl. Micxoq
CMOpPOB, BO3HMKAKLWNX B MIHBECTULNOHHOM cbepe He Mexay HYaCTHbIMU Nnuuamu,
a Mexay 4acTHbIM NULOM U rocygapCTBOM, YacTo 3aBUCUT OT CyBEPEHHOW BOMU
rocygapctea B TOM WM Apyrom peweHun. Ecnu pedb nget o HakasaHuu
KOHKPETHOM KOMMaHuUW, rocygapCTBO MOXET MPUHATL OUCKPUMUHAUMOHHBbIE
Mepbl, U He TOSIbKO B OTHOLIEHUM WMHOCTPAHHbLIX JiML, HO U B OTHOLUEHWUU
COBCTBEHHbIX rpaXKaaH.

Kakne cnopbl 4Yawe Bcero Bo3HukatoT? [daBante nocmoTtpum. Cendac, korga
OTHOLWeEeHUA Mexay Poccren n npoymmun cTpaHaMmu OCTaroTCA HanpsHXeHHbIMU 13-
3a B3aMMHbIX CaHKUWMK, MOXHO HayaTb [OCTaTOYHOE KONMYeCTBO CMOpPOB WU
Aern, CBA3aHHbIX C TakK Ha3blBAeMOW KOCBEHHOW 3akcnponpuaumen. Hanpumep,
€CNn MHBECTOP He MMeeT JOCTyna K CBOEMY CYeTy WM ero UHBEeCTULMOHHAsd
AeATernbHOCTb CTpajaeT OT AeMCTBUN rocydapcTBa, 3TO MOXHO paccMaTpuBaThb
Kak orpaHndyeHne ero npaB. CnoXHblh BOMNPOC —  JIMLUEH3UOHHHO-

paspewmnTernbHad OeATENIbHOCTD. bbiBatoT cutyauun, Korga y oaHnx OTHUMaloT



NNUEH3NIO, a OPYIMM €€ COXPaHSAT — B TakMX crnyyasix Hago cpasy bexaTtb B
AHTMMOHONMONbHY Cnyx0y, 4TOObI COOOLLNTL O BO3HUKLLUNX HAPYLLUEHUSAX.

M, HakoHeu, nocnegHWM MOMEHT, CBs3aHHbIA B 6Oonblwien mepe C
MeHTanbHOCTb. Korga Mbl paccMaTpuBaeM CyLLeCTBYHOLME cOornalleHusl, To,
Kak npaBuno, BuaMm BCe B 4YepHO-Oenom uBeTe: O4HO rocyaapcTtBO U apyroe
rocygapcTBo, rpaxgaHe O4HOro rocyfapcrtsa U rpaxgaHe gpyroro rocygapcrsa,
lopuandeckue  nuua, 3aperncTpupoBaHHble B OAHOM  rocygapctee, W
topuanyeckue nuua, 3apermcTtpupoBaHHble B gpyroM rocygapctee. OgHako Ha
camMoM pdene Ans rocygapctBa HET HUKAKOWM pasHuubl, KTO dBnNsieTca
akumoHepoMm: rocrnoauH KysHeuoB unu repp Wmuar. Motomy 41O rocnoguH
KysHeuoB MoxeT B ntoboe Bpemsa ctatb repp LLmuarom, nonyyms rpakgaHcTBO
apyron ctpaHbl. B Hawe Bpemsi MHBECTOpPbl M WX [OCYyOQapCTBEHHas
NPUHAONEXHOCTb MOryT MEHSTbCA HECKONbKO pa3 Ha OAdHOW Hepene.
PasymeeTcs, aTta cutyauma kapgmHanbHO oTnnyaeTcs u ot cutyaumm 1965 roaa,
Korga Obina npuHATaA UM3HadanbHas KOHBEHUMSI O 3aluTe  WHBECTULNA,
BawmHrtToHckas koHBeHUMSA, n oT 90-X rogos, Korga 3akrnodanncb ABYCTOPOHHME
cornaweHns. JTux cornaweHnin 6bino  OoPOPMMAEHO OYEeHb MHOrO: Ha
CEroAHAWHUA AeHb OENCTBYIOLWMMKM OCTaloTCsa OoKono 60 n3 Hux. EctecTBeHHO,
HOBas MHBECTULMOHHAA NonmMTMKa TpebyeT HOBLIX NoaxonoB. B nepByto ovyepeab
HY>XHO MOHATb, YTO OOSMKEH NPeacTaBnATb COOOM MHBECTULMOHHLIN apouTpax,
HY>XHO MEHSITb B CUCTEME WUHBECTULMOHHOIO apbutpaxa u B cygebHon cucreme
rocygapcrea, npegHasHa4YeHHoON cnocobCTBOBaTb PACCMOTPEHUIO  CMOPOB,
KOTOpble BO3HUKAKOT B HOBbIX Yycnosusix. CO CBOEN CTOPOHbI s XOoTes Obl
HanNnOMHUTb O BMOJSIHE YCNEeLHOM POCCUMNCKOM OMbITe CO34aHNsA NaTEHTHOro cyaa
N0 WHTENNeKTyanbHONn CcoBCTBEHHOCTM — 3Ta obnacTb TakkKe CBfA3aHa C

MHBECTULUNAMMN. Enarop,apro 3a BHUMaHue.

A. Frlonpbepr:

Cnacunbo, AHapen 'eHHagbeBWUu.



Ecnun a 6bl 9 pestommnpoBan Balle BbICTyMNfieHWe, TO, HaBepHOe, BCNOMHUI Obl
cTapbl BONpPOC: a cyabn KTo? Unn rge Hamtu YecTHbIX U KBanmuuMpoBaHHbIX
cyoen, kKoTtopble OyayT pacnopskatbCA OeHbramu  HanoronnaTtesnbLUnKoB?
Bonpoc TpaHcnapeHTHOCTU MK NPO3PaYHOCTN BOSIHYET B MUPE BCE OOnbLUE U
bonblwe nwogen. BaxHO M TO, YTO B CUCTEME WMHBECTULMOHHOIO apbutpaxa
npegycmaTpuBaeTcs nepBooYepedHas 3awmrta WMHOCTPaHHOro WMHBECTOpa, a
Nnosib30BaTbCA 3TMM MEXaHM3MOM BCe 4Yalle nblTalTCca rpaxgaHe Toro
rocygapcrea, C KOTOpbIM BO3HMKaeT crnop. B uenom, Ham Bcem cneayet
3agyMaTbCsl O KadecTBe apOuTpakHOro npaBsocyams. To eCTb, BEPHYCb K CBOEMY
MCXOAHOMY BOMpPOCY; «A Cyabu KTO?»

Hapetocbk, 4To y Hac ocTanock Bpemsi Ha napy BONPOCOB 13 ayaUTOPUN.

A. KoHoBanos:

Hdymato, pna. BpemeHM y Hac, KOHEYHO, HEMHOro, HO B KpaMHeM cryyae
9KOHOMUCTLI, KaK He camMble BefHble NOAW, CKMHYTCA Ha onnaTy npoasieHus
apeHgbl 3TOro 3ana. Ecnu KOMy-TO HYXHO yWTW, 4YTODBbl ycneTb Ha gpyrue
mMeponpuaTna no nporpamme dopyma, Mbl C MOHUMaAHUEM K 3TOMY OTHECEMCS.

Tenepb, noxarnyucra, BONpPOcC.

S. Zaiwalla:

Minister and Mr. Goldberg, thank you very much for giving me this opportunity.
My name is Sarosh Zaiwalla. | am the founder of a law firm in London called
Zaiwalla and Co. Solicitors, and we have been specialists in international
arbitration, particularly representing overseas arbitration from developing
countries. We are also sanctions specialists, and we won the first ever challenge
to the sanctions in the Supreme Court for Bank Mellat and the EU Court. Today,
we have a claim of USD 4 billion against the British Government. The Supreme
Court said that the listing of Iran Bank Mellat was unlawful and irrational, and the

English Court is very fair.



| must also take this opportunity to congratulate the Minister on his success in the
Yukos award, because the Russian Federation had informally consulted me to
Rosneft. It was | who had introduced them to Professor Wentworth, and we had
gone along with the team and found that there were so many things that could
have been handled differently. Congratulations on that.

| raise this point because of what the honourable gentleman just said, that
investment arbitrations and arbitrations generally were alright 20 or 30 years ago.
But if you look at the Yukos case, the claimants were in fact Russians in the
guise of a company, and that brings me to a general point: that today, the
arbitrators are appointed in good faith by those coming from developing
countries, but they have a completely fixed mind-set. They decide according to
what | would call Western culture, without really distinguishing that culture. | sit
as an arbitrator, and the most important thing is to distinguish culture. Now, that
is something that we need to appreciate and understand and work towards.

Thank you.

A. Konovalov:

Was there a question?

S. Zaiwalla:

| would like to know what the panel would suggest to bring about more fairness
and a perception of fairness in investment arbitration. For example, | have a case
from Mongolia in which Russia is also a party, and the feeling is that if you go for
investment arbitration, there is going to be a problem, it will not be fair, so let us

go to the English Court if we can find a jurisdiction.

A. Konovalov:

So, in effect, you are answering the question.



S. Nappert:

| will take exception with the comment that arbitrators come at this with a fixed
mind-set. To answer the question very briefly, because there is another question
waiting, | think more flexibility and more fairness means more diversity in
appointment. | know the LCIA is committed to this. There is a pledge going
around to appoint more diverse arbitrators, ethnically, in terms of gender, in
terms of background, and in terms of age. That is so as to have a tribunal that is
representative of society and has that accountability. That would be my answer

to your question, for what it is worth.

A. lLImakoB:

3apaBcTBYNTE, MeHs 30BYT AnekcaHap LLUmakoB, 9 npeacrasnsto lopUanNYeckyto
dupmy «Pycckne akcneptbl». A xoTen Obl OT nuvuya BcewW ayanTopuum
nobnarogapuTb OpraHM3aTopoB N HALLUMX CErOAHSLIHUX MOL4EPATOPOB 3a TO, YTO
OHM cobpanu Takyl BEenMKONErnHyt naHenb. A C OrPOMHbIM YOOBOMbCTBUEM
cnegun 3a guckyccuen no obLmum Bonpocam, HO MHTEPECHO B6bIo Bbl yenblwaTth
MHEHME CMNNKEPOB MO KakoMy-nNnbo KOHKpeTHOMY Bonpocy, Tem bonee, 4To y Hac
cenyac Ha noguymMme Kak MMHUMYM [Ba YernoBeka — AnekcaHap Bnagumuposuy
KoHosanos un [asug MNongbepr, KOTopble MMEKT MPsiMOe OTHOLIEHWE K aeny
«KOKOCca» 1 kK Tomy npoueccy, KoTopbli 6e3ycrnoBHO byaeT nmeTb BRMAHME Ha
AanbHenwee pasBUTUE UHBECTULMOHHOIO apbutpaxa. Bo3amoxHO, Mo Bonpoc
TaKkkKe 3avHTepecyeT ronnaHackoro creuunanucta. Kak Bbl cuutaeTe, Kakue

AanbHenwmne nepcnekTmnBbl Yy 9TOro kenca?

A. Konovalov:
Well, as someone involved in the case, | am not commenting, but Ms. van

Haersolte-van Hof can.



J. van Haersolte-van Hof:

Well, let me begin by saying | happened to be in Moscow on the morning when
the judgment came out. | can tell you, | was a very popular person briefly.

| think what is going to happen in terms of substance is anybody’s guess, but in
terms of procedure, | think it is quite clear that the case will now go to the Court
of Appeal. | think it is quite obvious that an appeal has been filed or will be filed. It
Is a fairly straightforward, short procedure, even shorter than the initial
procedure. And | think the initial decision has very much structured the debate in
the Court of Appeal which will go to the de novo review on jurisdiction, which is
not a new decision but is consistent case law already. But there is the de novo
review of the validity of the arbitration agreement, which in this case will then
focus on the international instruments at stake.

And that relates to my point: if you have the model of court control, so not the
standalone TTIP, CETA, ICSID system, then you must have courts which are
willing and able to apply international law and which are not afraid of reviewing
the Vienna Convention on the Law of Treaties. Whether this court has done the
correct job is, first of all, for the higher courts to review, and ultimately for the

public to take a view on, but that is model that we are operating with.

B. Mycusika:

Hob6pbii geHb, MeHsa 30BYyT Bnagmncnaes Mycuska, s NpeacraBnso aaBoKaTCcKoe
6iopo «Cuctema 3awmtbl», MockBa. OTnuyHas AOUCKYCCUA — XKarko, 4TO
obcyXOeHna Takoro ypoBHSI He Obino Ha [leTepOyprckom MexgyHapoaHOM
topuandeckoMm gopyme. A bnarogapeH cnvkepam 3a BbICTYNNEHUS, HO XOTENoCh
Obl nonyuutb 6Gonee 4YeTkMM OTBET Ha BOMPOC, Kakoe ©Oyayuwiee xoet
WHBECTULMOHHBLIA MeXOyHapOoAHbIN apbuTpax. Bbl 3ameyaTenbHO roBopunv o
TOM, KakMMW KBanuuUUMpOBaHHbIMM OOSMKHbI ObiTb CyabW, KakK AOO0JTHKHO

pa3BnBaTbCA 3akKOHOOATENIbCTBO, HO MHTEPECHO N ApYyroe:. KakoBbl NMepCnekTuBbI



3TON OTpacnu ropucnpygeHunn, KakoBbl, CcOBCTBEHHO roeopd, Hawun C BaMu

nnaHbl Ha 6yaywee. Cnacubo.

0. FronpGepr:

Cnacubo 3a sonpoc. C MOMM OTBETOM HaBepHsika COrnacsTCa He BCe Konneru,
HO Mbl U He 0653aHbl BCerga u BO BCEM CXOAMTbCA BO MHeEHMAX. Ha mon B3rnsag,
MEeXAYHapoaHbIA  MHBECTULMOHHBLIN  apbuTpaxk CKOpo  npekpaTuT  CBOEe
cyliecTBOoBaHMe B TOW (popMe, B KOTOPOU Mbl 3Haem ero cemdvac. To, 4YTO OH
TpaHcopmupyeTcs, 6eccnopHo. A B 3TOM yBepeH. BO YUTO KOHKpPETHO — 3Toro
Mbl noka He 3HaeM. OB 3TOM Mbl U NbITANUCb FOBOPUTL CerogHs. ATo obuias
TeHaeHuus. EBpocolo3 Toxe nepexuBaeT TpaHcopmMauuio WU, CKopee BCero,
Koraa-HMbyab NepecTtaHeT CyLeCcTBOBaTbL B CBOEN HblHELLHEN dhopme. A yBepeH
B OAHOM: MeXOYyHapOLHbI MHBECTULMOHHLIN apbutpax OOSIKEH CyLLecTBOBaTb,
HO OH AO0JXKeH U pedopMmnpoBaTbCH, €CNM OH XOYeT BbDKUTb. B npoTuBHOM
cnyyae Mbl BepHemca Kk CpegHeBeKOBbIO M Byaem paspeluaTb CNopbl CUNOBbIMU

MeTodamu, C NOMOLLbIO NMyLLEK 1 Kopabnen.

A. llucnuybiH-CBeTNAHOB:

Hebonblwon koMmeHTapui: HegaBHO POCCUMICKMIA COH3 MNPOMBbILLIIEHHUKOB W
npeanpuHMMaTenen npoBesl  MUccnegoBaHWe, KOTOpPOe  Mokasano,  4To
CyLWEeCTBYOLME COrnalleHnsa no 3awuTte uHBecTuuun TpebyroT nepecmoTtpa u
3aMeHbl. MHeHust akcnepTHOro coobuwecTBa pas3genunnucb: y BCEX CBOW B3rMnsA
Ha TO, YTO XOpPOLIO, a YTo nfoxo. A cornaceH ¢ [03Buaom, 4yto apbuTparkHas
cuctema TpebyeT pedopm.

MpuBeny oavH npumep wu3 npaktuki. B Hawem 3akoHogatenoctBe 06
MHOCTPaHHbIX WHBECTULUMAX HanNUCaHO: WHOCTPaHHblE WHBECTULMN — 3TO
BNoXeHune Kkanutana. B 60NbLIMHCTBE MHOCTPAHHBLIX MCTOYHMKOB 3TO MOJSIOXKEHNE
POCCUMNCKOro 3akoHa 06 MHOCTPaHHbIX MHBECTULMSX NepeBeaeHO Ha aHrTMNCKNI

a3blk Tak: foreign investments — investment of capital. OctaeTcsa BbIACHUTb, YTO



Takoe BnoxeHwe. B xoge paccMoTpeHnsa O4HOro U3 Aeni Mbl 4osniro obecyxaanw,
KaKk nepeBeCcTu Ha aHIrMUUCKUK A3blK 3TOT TEPMUH, U NPULLIN K BbIBOAY, YTO B
AaHHOM criydae cambii NPOCTON nepeBod — caMbln Nyywnin: to bring up capital.
OueHb NpUMUTMBHBIN nNepeBon. Ecnu g Mmer geno ¢ Hawum CyaoMm, U MHe
HY>XHO MNPOSICHUTb HEMOHATHbIA TEPMWUH, TO A obpawycb K crnoBapt [ans,
KOTOPbIA TONKYET «BIOXEHMEe» Kak BKrag, uiv npuBHeceHue. V13 aToro npumepa
cnegyeT, 4TO caMO MOHATUE «UHBECTULMA» B KOHTEKCTE MeXOAyHapoAHbIX Aen
MOXXHO NOHMMaTb NO-pa3HOMY. B 3TOM OTHOLLEHMM OOMHAKOBOrO Noaxona HET HU
Yy 3KOHOMWUCTOB, HU TeM Gonee y lpUCTOB. Tak YTO KOHQMUKTHbIE CUTyauUn

CerofHsi BO3HMKAIOT )K€ Ha YPOBHE pearibHOM NPaKTUKK.

A. KoHoBanos:

Bonbloe cnacmbo. K coxaneHuto, BpemMsi Hallen ceccum noaoLuso K KoHuy. He
YBEPEH, YTO nocnegHasa pennuka [aBnaa — 9TO MMEHHO TO, YTO Bbl XOTENwn
ycnbllwaTth, Korga wnvM B Haw 3an. MHe kaxeTcs, Mbl AOSDKHblI yYUTbIBaTb TO
obcToATENBCTBO, 4TO nNtoboe TpeTenckoe npaBocyane W WHBECTULMOHHbIN
apbutpax — 9TO SBMEHUS, KOTOPblE MPUHATO OTHOCUTL K TaK Ha3biBaeMbIM
roOpu3oHTanbHbIM 0OLLECTBEHHBIM CBS35IM, BbIBOASLWMM OOLLECTBO UMW TPYNMbl
N3-nod BEPTUKANbHOM MHTErpaumm, OTHOLWIEHUW BfiacTu U nogymHeHna. CerogHs
ropu3oHTanbHble CBA3M CTAHOBATCHA BCe 6onee nonynsapHbIMU, HO OHU CBA3aHbI C
OONbLUMM PUCKOM, U 3TOT PUCK COCPEOOTOYEH KaK pa3 B cpepe npasa, a, TouHee
roBopsi, B cchepe BO3MOXHOro gpenda ot npasa k 6ecnpaButo. Bcerga ectb
cobrnasH npeBpaTUTb MpaBOBOE pa3dbupaTenbCTBO B pas3bupaTenbCTBO C
NPpUMEHEHNEeM cunbl. Hago noHuMmaTb, 4YTO NPaBO CUIMBHOIO MOXET ObITb
CEpPbE3HON Yrpo3on Ha nyTm K Bceobwemy npaBoBOMY npouBeTaHuto. He
cornawycb ¢ TeM, 4YTO 3Ta Tema He bbinia cepbe3Ho 3aTpoHyTa Ha KOpuandeckom
dopyme. YBepsito Bac, 3TO He Tak. Ho s He MeHbwe pag TOMy, 4YTO OHa
npo3syyana Ha Hawem dopyme, N Hagercb, YTO cerogHswHsa 6ecega Obina

ans  Bac nonesHoW. OdyeHb paccuynTbiBald Ha MNPOAOIIKEHUE NOA0OHbIX



obcyxaeHnn B fanbHenweM. Hanocnegok xo4y nobnarogaputb BCEX CMMKEPOB
3a BeNIMKOSMenHble Mpes3eHTauuu, a Hawy aygutopuio — 3a MNPOSIBIIEHHbIN
nHTepec. XKenatk BCEM NPUATHOro NpocMoTpa urpbl AHrMnM ¢ Yanoscom. [laBanTte

pasBMBaTb apbuTpax u cMoTpeTb pyTodOoN No Tenesnsopy. Bcem cnacmoo!
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